CR-102 (June 2004
PROPOSED RULE MAKING (Implementg RCwW 34.05.320))

Do NOT use for expedited rule making

Agency: Employment Security Department

E Preproposal Statement of Inquiry was filed as WSR 06-03-064 ; or D4 original Notice
] Expedited Rule Making--Proposed notice was filed as WSR ; or | [[] Supplemental Notice to WSR
[ ] Proposal is exempt under RCW 34.05.310(4). [] continuance of WSR

Title of rule and other identifying information: (Describe Subject) This filing adopts new rules and amends existing rules in
Chapters 192-220 and 192-230 WAC. The rules pertain to the collection of overpaid unemployment benefits and list the criteria that
will be used by the department to determine whether an overpayment should be waived in the interests of equity and good conscience,
or the debt be settled for less than the full amount owed.

Hearing location(s): Submit written comments to:
Employment Security Department Name: Pamela Ames, ESD Rules Coordinator
Maple Leaf Conference Room Address:Employment Security Department
212 Maple Park PO Box 9046, Olympia WA 98507-9046
Olympia, WA e-mail pames@esd.wa.gov
fax  (360)902-9799 by (date) Sept. 9, 2008

Date: September 10, 2008 Time: 10:00 a.m.

Assistance for persons with disabilities: Contact

Beverly Peterson by Sept 9, 2008
Date of intended adoption: September 15, 2008
(Note: This is NOT the effective date) TTY (360) 202-9569 or (360) 902-9234

Purpose of the proposal and its anticipated effects, including any changes in existing rules: This filing amends existing rules,
and adopts new rules, in Chapter 192-220 WAC, Overpayment Notice, Assessment and Fraud, and Chapter 192-230 WAC,
Recovery of Benefit Overpayments. The rules describe the process by which an individual can request that overpaid
unemployment benefits be waived, or negotiate to settle the debt for less than the full amount. The rules define the term "equity
and good conscience" and list the criteria the department will use to determine whether a waiver or settlement should be granted
for reasons of equity and good conscience. Existing rules are revised to clarify provisions related to the recovery of
unemployment benefit overpayments.

Reasons supporting proposal: The Court of Appeals issued a published opinion holding that the department’s definition of the
term “equity and good conscience” was narrower than intended by the statute. The Court instructed the department to use the
standard of “fairness” when deciding if an overpayment should be waived or a settlement accepted. The proposed rules are
intended to comply with the court’s ruling.

Statutory authority for adoption: RCW 50.12.010, RCW Statute being implemented: RCW 50.20.190 and RCW
50.12.040, and RCW 50.20.010 50.24.020
Is rute necessary because of a: CODE REVISER USE ONLY
Federal Law?
Federal Court Decision? E zes % :0
State Court Decision? es °
K Yes [ No

If yes, CITATION:
Delagrave v. ESD, 127 Wn. App. 596 o
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Karen T. Lpe D
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Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:
None.

Name of proponent: (person or organization) Employment Security Department [] Private
I:] Public
X Governmental

Name of agency personnel responsible for:

Name ‘ Office Location Phone
Drafting............... Juanita Myers 212 Maple Park, Olympia (360) 902-9665
‘Implementation...Nan Thomas ~ 212Maple Park, Olympia | (360) 9029303
Enforcement.......... Nan Thomas 212 Maple Park, Olympia - (36())9()293()3

Has a small business economic impact statement been prepared under chapter 19.85 RCW?
[ Yes. Attach copy of small business economic impact statement.

A copy of the statement may be obtained by contacting:

Name:
Address:
phone ( )
fax ( )
e-mail

B No. Explain why no statement was prepared.
Any impact created by the rules affects all businesses, not just small businesses. If the overpayment is the result of a job separation that is
not attributable to the employer, a tax-paying employer is not charged for benefits paid to the individual. These rules will not affect the
employer's eligibility for relief of benefit charges. In addition, since the department receives approximately 80-90 requests for waiver
each month, half of which are denied, the overall financial implications of these rules is expected to be minimal.

Is a cost-benefit analysis required under RCW 34.05.328?

X Yes A preliminary cost-benefit analysis may be obtained by contacting:
Name: Juanita Myers
Address:
Employment Security Department
PO Box 9046
Olympia WA 98507-9046
phone (360) 902-9665
fax (360)902-9799
e-mail jmyers@esd.wa.gov

[CJNo: Please explain:




AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-010 ((Bverpayinents—Ne H mdivideal)) Will I be notified
about a potential overpavment? (1) Ifa potent1al overpayment exists, the department will
provide you with a((#)) written overpayment advice of rights((=#a-w+it#11g;)) explaining the
following:

(a) The reasons you may have been overpaid;

(b) The amount of the possible overpayment as of the date the notice is mailed;

(¢) The fact that the department will collect overpayments as provided in WAC 192-230-

100;

(d) The fact that final overpayments are legally enforceable debts which must be repaid
whether or not you are claiming unemployment benefits;

(e) The fact that these debts can be the basis for warrants which can result in liens,
notices to withhold and deliver personal propertles poxslbie s&k of real dnd Dusonai propertics,
and garnishment of salaries((+ : % :

(f) An explanation that if you are not at fault you may request a waiver of the
overpayment((—Waiverraeans-the-overpayment-does-not-have-to-berepaid)); and

(g) A statement that you have 10 days to subrmt information about the possible
overpayment and whether you are at fault. ((Fe 5 ai5)) I vou do not provide the
information within 10 days, the department will make a de01510n based on available information
about the overpayment and your eligibility for waiver.

(2) Anyv amounts deducted from your benelit pavments for federal income taxes or child
support are considered paid to you and will be included i the overpayinent.

NEW SECTION

WAC 192-220-017 Am I required to repay the overpayment? (1) You must repay
the full amount of the overpayment, even if you are not at fault, unless you are granted a waiver.
(See also WAC 192-230-110.) A waiver means you do not have to repay the overpayment.

(2) Except as provided in subsection (3), you are potentially eligible for a waiver of an
overpayment when it would be against equity and good conscience for the department to require
you to repay the full amount.

(3) You are not eligible for a waiver when:

(a) You are at fault for the overpayment;

(b) The overpayment is the result of a discharge for misconduct or gross misconduct (see
RCW 50.20.066(5));

(c) The overpayment is the result of a conditional payment of benefits;

(d) The overpayment decision was issued by a state other than Washington; or

(e) The overpayment is for disaster unemployment assistance benefits paid under Section
401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.



AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-020 ((Overpayments— Fault-provisions:)) When does the

department consider me at fault for an overpayment? (1) ((BWhen-ar-overpayment-ocents:
t)) lhe department will ((makealmehw#)) fecide 1t you are at fault ((m—ﬁoalw&tl«t)) for an

contamed in the department's records. ((Ate
considered ((te-be)) at fault ((WWW%))
(a) When the overpayment is (())the result of fraud, misrepresentation, or willful

nondisclosure; or

(b) («

éd—l)) ((Basedm%&ﬁwsenee—eﬂ) thn all of the followmg three elements are present:
(1) You were paid benefits in an amount greater than you were entitled to recelve and you

((aeeepted—&nd—whﬂned)) kegt those beneﬁts and
' ased-61)) Y ou provided incorrect information. ((e+#

larlare%o—tafmsh)) d}d not dnselose 1nformat10n Wthh you should have provrded ((a&eu{lmedan

:)) or ((n#eﬁmmen—whfeh)) you caused another person

to fail to disclose information; and
(iii) You had notice that the information should have been reported_including, but not limited

1o, written communications from the departiment such as the unemployment claims kit and
directives.

(2) You may be considered at fault, even though you provided the department with all
relevant 1nformatlon before ((the-benef = ) a decision was issued, ((Hthe-overpayvinent

: s —Hiat)) when you should reasonably have known the payment was
1mproper The followmg are some, but not all examples where you should reasonably have
known that a payment was improper ((and-as— awlt)). These are ((intended-as))
examples only and do not mean that the department would rule in this manner in every such
situation.

(a) You correctly reported earnings but the department paid benefits at the full amount or
incorrectly deducted the arnings.

(b) You reported that you were unavailable for one or more customary work days, but the
department paid at the full amount and the payment was not a conditional payment.

(c) You received a retroactive pension payment that you had applied for and were reasonably
sure would be awarded.

(d) You did not inform the department that you were eligible for benefits on an unexpired
claim against another state.

(e) A lower level decision was reversed by the office of administrative hearings, the
commissioner, or a court because of new information that you did not disclose to the department.

(f) Other circumstances in which the department ((faet)) finds((ing-tneieates-that)) you knew
the payment was improper.

(3) In deciding ((whether-or-neot)) if you are at fault, the department will also consider your
education, mental abilities, emotional state, ((yow+)) experience with claiming unemployment
benefits, and other ((elements-of-your)) personal ((sttuatien)) factors which affect your
((knovwledga-and)) ability to ((eemphy-with)) report((+pg)) all relevant information to the




g_ep:«mmem. This includes any written information ((contaned-i-the-H
you by the department

(4) You ((=4 v ott))_are not at fault when you provided the
department with all relevant information before ((the-benetit-ehieibihity)) a decision ((is)) was
issued and (({ he RPas emwrenwwewdte%«pwﬂwn%)) you would not reasonably have

)).provided to

AR St SR o

which you may not reasonably have known that a payment was 1mproper ((and-as-a-res .
at-fai)). These are ((interded-us)) examples only and do not mean that the department would
rule in this manner in every such situation.

(a) The department ((efroneousty)) removed a payment stop_in error, resulting in improper
payment.

(b) You received a retroactive pension which was backdated by the pension source, not at
your request.

(¢) A combined wage or federal claim was filed against Washington that should have been
filed against another state.

(d) Extended benefits were paid by the department when you would have been eligible for a
new claim against Washington or another state.

(e) A lower level decision, in which you had provided all information, was reversed by the
office of administrative hearings, the commissioner, or a court.

(f) Other circumstances in which the department ((faet)) finds((tag-tadieates)) you did not
know the payment was improper.

AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-030 ((Overpayments—I2))What does equity and good conscience
mean" ((pmwm)) (1) ((M&MM%%WMM%M ‘

C’“‘

ﬂood conscience” neans Iauness as apphed 10 a given set of ureumstances

(2) (Bxe
SVEFPAYIReRt- whe&tt—%—teand«t H%W&—Wﬁ%&ﬁkﬁﬂ%ﬁ&—ﬁ%ﬁ%ﬂmeﬁkdﬂm%ﬁ
determined-that-to-reguire-repayment-would-be-agatnst-e - eteneer)) It will be

against equity and good conscience to deny walver when repayment of the overpayment would
deprive you of income required (($ VL. mses)) to provide for basic necessities
including food. shelter, medicing Utlll{le\ and rehmd gxpenses. ((#))Unless there are unusual
circumstances which would argue against waiver((=)), the departiment will presume repayment
would leave vou unable to provide basic necessities if yvour total household resources in relation
to household size do not exceed seventy percent of the Lower Living Standard Income Level
(LLSTLY and circumstances are not exmete({ to ch nnge thhm the next ninety davs,

(3) ((Fewwit-beveguired-to-preovi

S’

) Lqmtv and




H}e«memwme%wﬁkh&wam Yot hﬂ%&f}ﬂwdewch«mﬂ%ma{ﬂwgﬂﬁ%%em

;M%&W#@éwwﬂ-kbe—f‘ewﬁed%H&ewefwﬁeﬂ&bam
~—~+—H-l~hewh M}ﬁe{%—m form }&amHeque%eé—mdrad&-

WMMWHWHWWMMWMMM
finanetat-tnformation-ts-requested:

=) Ihc dnpartmnnt may also
consider, but is not limited 1o, the following tactors in ducrmmmz, whether waiver should be
granted for reasons of equity and good conscience;

() Your seneral health, including disability, competency, and mental or physical
impairment:

(b) Your education fevel, including literacy;

(¢} Whether vou are currently emploved and vour historv of unemployment;

() Your future earnings potential based on your occupation, skills, and the local labor
market;

(¢) Your marital status and number of dependents. including whether other household
members are employed:

() Whether an error by department staff contributed to the overpavment;

() Whether the emplover contributed to the overpavment by providing inaccurate
information or failing to respond to thL department’s request for information within a reasonable
penod of time:

{h) Whether vou refused or were ineligible for other sovernment bhenefits because vou
received unemployment benefits: and

(1) Other factors indicating that repavment of the full amount would cause vou undue
economic, physical, or mental hardship.

(4) The decision to grant or deny watver will be based on the totality of circumstances
rather than the presence of a single factor listed 1n subsection (3).




NEW SECTION

WAC 192-220-080 How do I obtain a waiver? (1) When a decision is issued that
creates an overpayment, the department will send you an application for waiver if you are
potentially eligible. :

(2) The waiver application asks for information concerning your f1nanc1a1 condition and
other circumstances which will help the department determine if the overpayment should be
waived. ,

(3) The financial information requested includes documentation for the previous month,
current month, and following month of your:

(a) Income and, to the extent available, the income of other household members who
contribute financially to the household;

(b) Expenses; and

(c) Readily available liquid assets including, but not limited to, checking and savings
account balances, stocks, bonds, and cash on hand.

(4) The completed application and supporting documents must be returned to the
department by the 10 day response deadline indicated in the notice. If you do not provide the
information within 10 days, the department will make a decision about your eligibility for waiver
based on available information.

(5) A waiver cannot exceed the total amount of benefits available on your claim. The
department will not waive the overpayment in such a way as to allow you to receive either a
greater weekly benefit amount or a greater total benefit amount than you were originally eligible
to receive. Any benefits waived are considered paid to you.

Example: You misplace a benefit check and request a replacement from the department.
You subsequently cash both the original check and the replacement. Waiver will not be
approved under these circumstances because you have been paid twice for the same week.

(6) If a waiver is approved based on information that is later found to be false or
misleading, the amount waived will be restored to your overpayment balance.

AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-230-100 ((Rees+ ’ 3¢
against-past-or-future-benefits:)) What amount will be of[set from Im benehts to repay the
overpavment? (1) If you do not repay an overpayment in full or make the minimum monthly
payments provided for in WAC ((+92-28-1+38))192-230-030, the principal amount will be
deducted from benefits payable for any week(s) you claim. Interest, penalties, surcharges, and
court costs will not be deducted from benefit payments; they must be repaid.

(2) For overpayments assessed under RCW 50.20.010 because you asked to have your
unemployment insurance claim cancelled, the amount deducted will be one hundred percent of
benefits payable for each week(s) you claim. The department will ensure you are informed of the
advantages and/or disadvantages of cancelling an existing claim to file a new claim.

(3) If you are currently claiming benefits, the overpayment will not be offset from future
Weeks payable unless you have missed_a por ton of two Or more payments as provided in WAC




overpayment will be offset as described in (a) and (b) below:

(a) If the overpayment was caused by a denial for fraud, misrepresentation, or willful
nondisclosure as provided in RCW 50.20.070, the amount deducted will be one hundred percent
of benefits payable for each week(s) you claim. These overpayments will be collected first.

(b) For all other overpayments, the amount deducted will be fifty percent of benefits payable
for each week you claim. However, you may request the overpayment be repaid at one hundred
percent of benefits payable for each week you claim._Note that the fifty percent deduction is
hased on vour total weekly benefit amount, before deductions tor such items as pensions. child
SUPPOTL, income 1axes. '

(4) If the overpayment has been assessed by another state, the amount deducted will be as
follows:

(a) For overpayments caused by a denial for fraud, misrepresentation, or willful
nondisclosure, the amount deducted will be one hundred percent of benefits payable for each
week(s) you claim. These overpayments will be collected first.

(b) For all other overpayments, the amount deducted will be fifty percent of benefits payable
for each week you claim. However, you may request the overpayment be repaid at one hundred
percent of benefits payable for each week you claim.

NEW SECTION

WAC 192-230-110 May I negotiate with the department to repay less than the full
amount?—RCW 50.24.020. (1) Yes. State law permits the department to accept an offer in
compromise for less than the full amount owed. For purposes of this chapter, an offer in
compromise is referred to as a negotiated settlement.

(2) Except as provided in subsection (3), a negotiated settlement of the overpayment for
less than the full amount owed will be considered under subsection (2)(a). Settlement offers may
also be made by authorized department staff.

(a) The department will consider a settlement offer when it would be against equity and
good conscience to require you to repay the full amount. The department may consider, but is
not limited to, the following factors in making this decision:

(i) Your general health, including disability, competency, and mental or physical
impairment;

(i) Your education level, including literacy;

(iii) Whether you are currently employed and your history of unemployment;

(iv) Your future earnings potential based on your occupation, skills, and the local labor
market;

(v) Your marital status and number of dependents, including whether other household
members are employed; and



(vi) Other factors indicating that collection of the full amount would cause you undue
economic, physical, or mental hardship and you are unable to provide for basic necessities as
described in WAC 192-220-030(2).

(b) In considering settlement offers, the emphasis will be on what is financially
advantageous to the department. The department will consider the costs of collection compared
to the amount of the overpayment. In doing so, the department may consider such factors as the
age and amount of the overpayment, the number of prior contacts with you, whether you
previously made good faith efforts to pay the debt, the tools available to enforce collection, and
other information relevant to your ability to repay.

(c) If you previously applied for a waiver and were denied and your circumstances have
significantly changed, such as catastrophic illness or loss of income, you may ask to negotiate a
settlement for less than the full amount of the overpayment.

(3) A negotiated settlement for less than the full amount owed will not be considered
when:

(a) The overpayment is the result of a discharge for misconduct or gross misconduct (see
RCW 50.20.066(5));

(b) The overpayment decision was issued by a state other than Washington; or

(c) The overpayment is for disaster unemployment assistance benefits paid under Section
401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.

(4) The department’s decision to accept or reject a settlement offer is final. However, if
the settlement offer is rejected, you are permitted to make another offer at a later date if
circumstances change. ‘

NEW SECTION

WAC 192-230-120 Will a settlement offer be accepted if my overpayment is the
result of fraud, misrepresentation, or willful nondisclosure? Except in unusual
circumstances, a settlement offer will not be accepted when your overpayment is the result of
fraud, misrepresentation, or willful nondisclosure. Unusual circumstances that may warrant a
negotiated settlement of the overpayment and associated penalties include, but are not limited to,
long-term or terminal illness, severe permanent disability, or other circumstances that seriously
impair your long-term ability to generate income.

NEW SECTION

WAC 192-230-130 How do I make a settlement offer? You may contact the
department’s collection unit in writing or by telephone and make an offer to settle the debt for
less than the full amount owing. Specify the amount you are offering to repay and be prepared to
provide financial and other information in support of your offer. The department may request a
credit report to verify the information you provide. The department will notify you of its
decision to accept or decline your offer.



